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IN THE MATTER OF 

 

 

 

 

Deeds of Covenant in favour of Little Stanion Farm Management Company Limited 

 

 

 

 

 

ADVICE 

 

 

 

 

Introduction 

1. Those instructing me act for the Little Stanion Village Association (“the Association”).  

Little Stanion is a residential development on the outskirts of Corby in Northamptonshire, 

comprising some 750+ households.  In general terms, the public open space at Little 

Stanion is owned by a private company called Little Stanion Farm Management Company 

Limited (“the Company”).  The Company benefits from deeds of covenant that have been 

entered into by most of the homeowners and leaseholders who live at Little Stanion within 

the development.  For convenience, I use the word ‘homeowner’ below to refer to the 

owner of any property at the development (whether a freehold owner or a long leasehold 

owner) who has entered into a deed of covenant with the Company. 

 

2. The Association is concerned about the deeds of covenant and the apparent lack of control 

that homeowners have over funds they are obliged to pay under the covenant to the 

Company.  I have therefore been asked to consider a number of questions, which I have 
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endeavoured to answer.  These are set out fully further below.  In addition, I thought it 

would be helpful to set out the legal principles that apply to deeds of covenant such as the 

one I have been asked to consider. 

 

 

 

Summary of Advice 

 

3. I consider that the covenant is ‘reasonable’ in that there are no real grounds on which it 

can be impugned.  There is no sensible action that can be taken in order to ‘manage’ the 

fees being incurred by individual homeowners, which are in any event modest.  

Notwithstanding this, I set out some possible options that the Association may wish to 

consider if it is determined to pursue matters futher. 

 

 

 

The Deeds of Covenant 

 

4. I have been provided with a sample deed of covenant, relating to plot 96.  I understand 

that most of the deeds are identical but there are some variations and I have been 

provided with a document identifying these differences.  However, save in one respect 

relating to the identity of the party with the benefit of the restriction at the Land Registry 

(that I discuss towards the end of this Advice), I do not consider that any of these 

differences are material and I focus on the sample deed of covenant relating to plot 96. 

 

5. The deed of covenant operates as follows: 

 

a. It is a contract between the Company and the homeowner who entered into it. 

 

b. It contains a promise by the Company to carry out ‘Scheduled Services’ in relation 

to the ‘Communal Land’. 
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c. The Communal Land is described as being land currently vested in Silentpride and 

which may at Silentpride’s discretion be transferred to the Company.  (I have not 

seen a plan identifying the Communal Land and I am proceeding on the 

assumption that the Communal Land is effectively the public open space within 

the development at Little Stanion that is now owned by the Company.) 

 

d. The Scheduled Services (“the Services”) are set out in detail and in summary 

include: 

 

i. Repairing and maintaining the roads and conduits (where these are not 

the responsibility of any local authority). 

 

ii. The upkeep of all landscaped and open areas. 

 

iii. Providing and maintaining lighting. 

 

iv. Providing and maintaining directional signage. 

 

v. Employing surveyors, solicitors and other professionals. 

 

vi. Paying rates, insurance and other charges. 

 

vii. Paying the costs of and incidental to the administration of the conduct of 

the Company. 

 

viii. Providing any other service which the Company deems necessary. 

 

e. The Company has a discretion to vary, suspend or cease providing the Services.  

However, this discretion can only be exercised ‘on notice’ and on the basis of the 

Company acting ‘reasonably’. 

 

f. The deed contains a promise by the homeowner to pay a fixed sum annually and 

this sum shall increase in accordance with the Retail Prices Index each year (or by 
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such alternative index or measure as the Company shall, acting reasonably, decide 

to use). 

 

g. If this sum is not paid, then the homeowner will be liable for interest on the unpaid 

amount. 

 

h. If the homeowner wants to sell the property, then he must obtain a similar deed 

of covenant from the purchaser, to be entered into with the Company. 

 

i. There is also provision for the homeowner to apply for a restriction on the register 

of title at the Land Registry, which is intended to prevent any sale of the property 

without a fresh deed of covenant being entered into by the purchaser. 

 

6. In English law, whereas the benefit of a positive covenant may run with the land (in the 

sense that it can pass to, and be binding on, successors in title to the original covenantee), 

the burden of a positive covenant does not run with the land and cannot ordinarily pass to 

successors in title of the original covenantor.  To be clear, the burden of a positive covenant 

in this context includes, for example, the obligation on the homeowner in the deed of 

covenant to pay an annual sum to the Company. 

 

7. There are various methods that can be adopted to circumvent this rule of law.  A common 

one is a chain of indemnity covenants.  In this case, however, the original developer or 

landowner has opted for compulsorily renewed covenants.  In other words, every original 

purchaser is required to enter into a deed of covenant (in this case to pay to the 

covenantee a sum of money in exchange for the provision of services).  It is a requirement 

of that deed that the original purchaser should ensure that any future purchasers also 

enter into a new deed of covenant with the covenantee.  This requirement is given ‘teeth’ 

by a corresponding obligation on the original purchaser to apply for the entry of a 

restriction on the register of title, which should ordinarily have the effect of preventing the 

completion of any sale by registration unless a fresh deed of covenant has been entered 

into by the new purchaser (and a certificate to that effect given by the covenantee or some 

other appropriate person).  Thus, compulsorily renewed covenants are particularly useful 

in relation to registered land. 
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8. Unfortunately, it is very difficult to undo the effect of the covenant.  The deed of covenant, 

once entered into, is binding on both parties to it.  Unless there was an absence of consent 

(e.g. in terms of fraud) or unless there was a substantial and serious breach by the other 

party, ordinarily the deed of covenant is binding, just like any other contract.  It can 

otherwise only be terminated by consent.  Given that the purpose of the deed of covenant 

is to ensure the maintenance of various communal land at Little Stanion, there is no 

incentive for the Company to consent to any particular homeowner terminating their 

particular deed of covenant. 

 

9. Given the fact that the deed of covenant is protected by the restriction at the Land 

Registry, it will also be very difficult in practice for any homeowner to sell their property 

without requiring any future purchaser to enter into a similar deed of covenant. 

 

10. Further, there is no statutory regulation or oversight as to the manner in which the 

Company utilises any funds it receives from homeowners under the deed of covenant or 

as to how it carries out its functions, although I think it likely that the deed of covenant 

contains an implied term under this Supply of Goods and Services Act 1982 (section 13) 

that the Company will carry out its service with reasonable care and skill.  If any 

homeowner considers that the Company is not providing the Services adequately (or at 

all), then the homeowner has the ability to enforce the provisions of the deed of covenant 

by suing the Company.  In addition, if any homeowner fails to pay the annual sum required 

to be paid, the Company can sue the homeowner but, even if the Company does not do 

so, any sums would have to be paid up by the homeowner in the event of the homeowner 

selling the property (either because the Company would refuse to lift the restriction until 

the sums had been paid or because no purchaser would want to buy the property subject 

to an existing liability). 

 

11. The Company is a private company.  This means that third parties (even those who have 

entered into contracts with the Company) do not have any control over how the Company 

is run or how its funds are used.  If the Company is able to provide the Services and make 

a huge profit, then that is an advantage the Company is entitled to enjoy and it cannot be 

interfered with by the homeowners who pay the fees that allow the profit to be generated.  
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This principle is no different here than it would be with any other private company 

providing a service. 

 

12. Conversely, if the funds generated under the deeds of covenant are insufficient for the 

Company to provide the Services, the Company must nonetheless still provide those 

services, albeit subject to two points.  First, there is a discretion, on notice, and subject to 

the Company acting reasonably, to vary, suspend or cease providing the services.  

Secondly, the Company may alter the index or measurement by which the annual fee 

increases (currently RPI), albeit on the basis of the Company acting reasonably.  But, as a 

general rule, may lack of funds will not absolve the Company from its contractual 

obligation in the deed of covenant to provide the Services.  I discuss this in more detail 

below as it may provide a glimmer of hope to the Association. 

 

 

 

Questions posed by the Association 

 

Are there any grounds on which a positive covenant can be declared invalid? 

 

13. From the material I have seen, I am not aware of any grounds on which the deeds of 

covenant could be declared invalid.  The positive covenant can only be brought to an end 

in the same way as any other contract, that is generally where the contract was entered 

into as a result of fraud, where the other party consents to it terminating, where the other 

party commits a serious and substantial breach, or where the contract is frustrated (e.g. 

where something occurs which renders it physically or commercially impossible to fulfil 

the contract or which transforms the obligations in the contract into something radically 

different). 
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Has the Misrepresentation Act 1967 been breached because homeowners were told that the deed 

of covenant would be in place until the land was transferred to Corby Borough Council? 

 

14. The answer to this depends on what each homeowner was told (and by whom and when) 

at the time they bought their properties and first entered into the deed of covenant.  I 

would be happy to advise in relation to any specific examples.  However, speaking 

generally, I think it most unlikely that there has been any misrepresentation for the 

following reasons: 

 

a. The only evidence of ‘misrepresentation’ is said to be the section 106 agreement 

itself but, even if this is capable of amounting to a misrepresentation, it was not a 

representation by the Company to the homeowner.  Therefore, the consequence 

of the misrepresentation will not assist the homeowner in avoiding the deed of 

covenant. 

 

b. It has been evident for some considerable time that the land was not going to be 

transferred to Corby Borough Council (“the Council”), even prior to the decision 

of the Council to vary the section 106 agreement that was made in June 2016.  

Under the law of misrepresentation, a representee is put to his election when he 

discovers that a representation on which he relied was false.  In other words, he 

must choose either to rescind the contract or to affirm the contract.  Given that it 

has been known for some time that the land was not going to be transferred to 

Corby Borough Council, there is a high likelihood that the contract has been 

affirmed by the homeowners in making annual payments. 

 

 

Have the Council acted beyond their powers by allowing the covenant to continue? 

 

15. The deed of covenant has nothing to do with the Council.  It is a private law contract 

between the parties who have entered into it, namely the Company and the homeowner.  

The Council has no power to stop the covenant continuing. 
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Can the Land Management charge be considered a tax? 

 

16. The question and its significance are somewhat opaque.  I assume the land management 

charge is a reference to the annual fee payable under the deed of covenant.  A tax is a 

contribution to state revenue, compulsorily levied on people etc.  There is no equivalence 

between the two. 

 

 

Can the Company be replaced? 

 

17. There are various ways in which the Company might be ‘replaced’:  by buying all the shares 

in the Company or by buying its land or assets for instance.  However, each of these 

requires the Company’s consent.  The Company cannot be forcibly removed as either the 

owner of any of the public open space or as a party to the deed of covenant. 

 

 

Does a positive covenant have to be very specific and precise as to the benefit being provided and 

the consequential burden? 

 

18. A positive covenant, like any contractual provision, must be sufficiently clear and certain 

to have meaning and to be enforceable.  There is no difficulty with the wording of the 

deed of covenant, in my opinion. 

 

 

Is the covenant too vague?  Should it be more precise as to what is being provided and is to be paid 

for? 

 

19. No.  The covenant is sufficiently precise.  It is perfectly clear what must be paid by the 

homeowner and what the Company must do in return. 

 

 

Can the Company spend money raised by the covenant on anything they like or must it be spent on 

what is specified in the covenant? 
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20. The Company must provide the ‘Scheduled Services’.  If it can do this adequately and 

properly without spending all the money raised by the covenant, then the Company is at 

liberty to use the surplus money for other purposes (most likely to be used in paying a 

dividend to its shareholders). 

 

 

Must the Company publicly account for all items of expenditure in relation to the covenant? 

 

21. The extent of the Company’s obligations to account publicly for its income and 

expenditure can be found by examining the documents displayed on the Companies 

House website.  Neither the Association nor any individual has any right to any more 

information than this. 

 

 

Can property owners challenge the covenant on the basis that it is an ‘unfair contract’? 

 

22. The Unfair Contract Terms Act 1977 is primarily concerned with limitations or exclusions 

on a party’s liability and has no application to the deed of covenant or the obligation on 

the homeowner to pay an annual fee to the Company.  Since then, the law on ‘unfair 

contracts’ has developed and the precise state of the law will largely depend on the date 

on which the particular contract was entered into.  Although the example deed of 

covenant that I have been provided with has no date, I will consider the position in around 

2008 as this is likely to be when most of the deeds of covenant were entered into.  The 

position with regard to subsequent and future deeds of covenant will have to be 

separately considered. 

 

23. For deeds of covenant entered into between 1 October 1999 and 30 September 2015, the 

relevant law is primarily contained in the Unfair Terms in Consumer Contracts Regulations 

1999 (“the Regulations”).  Thereafter, the provisions of the Consumer Rights Act 2015 

should be considered.  In general terms, the Regulations require that the terms of 

consumer contracts should be ‘fair’ and written in ‘plain, intelligible, language’.  It should 

be noted that the focus of the Regulations is on the terms of the contract rather than the 
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contract as a whole.  Moreover, regulation 6(2) of the Regulations provides that the 

assessment of the fairness of a term shall not relate to the definition of the subject matter 

of the contract or to the adequacy of the price or remuneration as against the goods or 

services supplied in exchange. 

 

24. It is unclear to me what aspect of the deed of covenant is considered to be unfair and why.  

But reg. 6(2) clearly indicates that the price to be paid by the homeowner for the Services 

to be provided by the Company is not subject to the test of fairness.  Moreover, although 

it is likely that the form of the deed of covenant was put forward by the Company (rather 

than being individually negotiated by each homeowner), I cannot see any basis on which 

the provisions of the deed of covenant could be unfair.  The deed of covenant sets out a 

range of services to be provided by the Company in exchange for the payment of an 

extremely modest sum of money by the homeowner. 

 

25. On the basis of the material I have been provided with, I therefore do not think there is 

any real basis for considering the deed of covenant to be an unfair contract or to contain 

any unfair terms. 

 

 

The covenant contains a clause requiring future purchasers to enter into the deed of covenant with 

the Company.  However, the Company have knowingly allowed at least one resident not to sign 

the covenant.  Does this have an impact on enforceability? 

 

26. It is up to the Company to ensure that future deeds of covenant are obtained from future 

purchasers so that all homeowners within the development are obliged to pay the annual 

fee to the Company for the provision of services.  The mechanism for making this happen 

is contained in the deed of covenant and the restriction on the register of title.  Should the 

Company fail to ensure that everyone enters into such covenants, then the effect will be 

that the Company has less funds with which to provide the Services.  That said, the 

obligation to provide the Services remains and the Company cannot be excused from 

failing to provide them (or failing to provide them adequately or properly) because it does 

not have sufficient income.  Thus, if enough people end up not being bound by a deed of 
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covenant, there may be greater scope for those who are bound to terminate the deed of 

covenant. 

 

27. By way of illustration, that process could work something like this: 

 

a. Let’s say that there are 100 properties, each paying £1 per year to the Company. 

 

b. The Company’s income is thus £100. 

 

c. Let’s say the cost of providing the services is £75. 

 

d. The Company can therefore provide the services and make a profit.  There is no 

difficulty. 

 

e. If, over time, the number of homeowners bound by the covenant falls to 60, the 

Company’s income will only be £60. 

 

f. However, the works continue to cost £75. 

 

g. The deficiency of £15 has to be made up by the shareholders. 

 

h. They may choose to do this initially but, over time, the cost to them cannot be 

justified because the Company will never make a profit (unless it were to develop 

some other business). 

 

i. Alternatively, the Company may choose to cut back on services but, if the 

Company fails to comply with its obligations fully and properly, the homeowners 

who continue to be bound by the covenant may have a right to sue for damages 

or to claim an injunction requiring the Company to provide the services. 

 

j. Ultimately, the effect of the scenario in either h or i above is that the Company 

may be unable to continue operating because its income falls below its 

expenditure by a substantial and ongoing margin. 
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k. In those circumstances, the directors or shareholders may choose to wind up the 

Company.  This would be likely to lead to the Company’s assets being sold by the 

liquidators, in which case it could provide an opportunity for the Association or a 

group of homeowners to purchase the public open spaces at the development 

and to acquire the benefit of the deed of covenant.  The advantage of this is that 

the Association or other purchaser would then be in ‘control’ and could propose 

alternative terms for any new deed of covenant that it would prefer. 

 

 

Can the covenant contain a clause which allows the Company to ‘vary or suspend’ the Services? 

 

28. Yes, this is permissible.  However, the Company can only ‘vary or suspend’ on notice to 

the homeowners and where there is a reason to do so.  It cannot simply suspend the 

provision of Services because it decides it does not want to provide them.  That would not 

be reasonable. 

 

 

What does clause 6 of the deed of covenant mean (relating to the Contracts (Rights of Third Parties) 

Act 1999)? 

 

29. In English law, a contract could traditionally only be enforced by a party to the contract.  

That changed on 11 May 2000 when the Contracts (Rights of Third Parties) Act 1999 came 

into force.  Contracts made after that date may now be enforced by third parties in limited 

circumstances.  However, it is possible to exclude the operation of this Act and that is the 

effect of clause 6.  Thus, a third party cannot enforce any term of the deed of covenant. 

 

 

We understand that for leasehold properties, the covenant is actually with the freeholder, not the 

owner?  Is that correct?  If so, can the householder legally refuse to pay? 

 

30. I would need to see an example deed of covenant relating to a leasehold property before 

I can answer this question.  The deed will identify the person who is required to make the 
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payment.  If the deed identifies the freeholder, then the freeholder, not the leaseholder, 

must pay.  But that is subject to any agreement between the freeholder and the 

leaseholder.  Thus, the deed may require the freeholder to pay the Company but the lease 

may require the leaseholder to reimburse the freeholder. 

 

 

Given the wording on the Covenant relating to potential price increases, can residents enforce any 

control on future potential price increases? 

 

31. The only control that homeowners have under the covenant is to ensure that the Company 

complies with clause 3a of the deed of covenant.  In other words, the Company must 

increase the fixed sum initially stated by no more than the Retail Prices Index each year or 

by such other index or measurement that the Company may choose, provided the 

Company acts reasonably in making that choice. 

 

 

Homeowners who sell properties are being asked to pay a charge of £250 in relation to the 

Company’s costs of transferring the covenant into the name of the new purchaser.  Is this legal or 

can this be challenged? 

 

32. There is nothing illegal about the Company asking homeowners to pay such a charge.  

However, there is no requirement on the homeowners to pay such a charge under the 

terms of the deed of covenant.  On the contrary, such costs fall within the definition of 

Services to be provided by the Company out of the funds already contributed annually by 

homeowners:  see paragraph 7 of the Schedule, on the basis that such a charge must be a 

cost of the administration and conduct of the Company’s affairs. 

 

33. Thus, a homeowner who is asked to pay such a charge can legitimately refuse to do so.  

However, in practical terms, this may cause difficulties.  The Company could refuse to 

release the restriction to allow the sale to complete if the fee is not paid.  Although this 

would not be legitimate either, it would put pressure on the homeowner who may be 

understandably reluctant to incur the time and cost of resolving a dispute over a relatively 
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small sum of money in circumstances where all the homeowner wants is to complete the 

sale of his house. 

 

 

 

What can the Association do to avoid the liabilities of homeowners under the deed of covenant? 

 

34. The Association has very limited room for manoeuvre.  One option is for the Association 

to contact the shareholders of the Company and to offer to buy the shares (or the public 

open space that is owned by the Company and that has the benefit of the covenant).  This 

would give the Association control of the Company and it could then decide what to do 

about the deed of covenant.  However, I suspect the Company is making a reasonable 

profit out of the deed of covenant.  This is entirely legitimate but it may lead the 

shareholders to be reluctant to sell the Company to the Association.  In addition, the 

Company is likely to own all or some of the public open space at the development and the 

value of this land, together with the profit being generated from the deed of covenant, 

mean the Company could charge a relatively high value for any sale, which may make 

purchasing the shares unattractive. 

 

35. A further problem for the Association is that the public open space at the development 

would still need to be maintained.  It is unclear to me how this would be done if not 

through the deed of covenant.  It has not been explained how the deed of covenant should 

be varied in order to ensure that it is more ‘fair’ but still achieves the objective of keeping 

the public open space maintained. 

 

36. Another possibility might be for all or some of the homeowners to stop paying the charges 

under the deed of covenant.  Although the Company could sue for payment, given that 

the sums are relatively low, this is unlikely, at least initially, as the cost of suing would be 

disproportionate to the sums to be recovered.  In addition, if lots of homeowners stopped 

paying, it could be difficult for the Company to sue everyone.  However, it is difficult to 

see what this would achieve.  Even if sufficient homeowners were prepared to act 

together, ultimately withholding funds from the Company would simply lead to a 

deterioration in the services being provided.  In addition, even if the Company did not sue 
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homeowners for unpaid sums, such sums would probably have to be paid when any 

homeowner came to sell their property. 

 

37. A longer-term strategy might be to try and take advantage of those properties that are 

subject to restrictions in favour of entities other than the Company.  It might be possible 

to apply to the Land Registry for the discharge of the restriction on the basis that the 

named entity no longer exists or no longer has the benefit of the deed of covenant.  The 

merits of proceeding in this way would have to be considered on an individual basis but, 

potentially, it could lead to some restrictions being removed.  This would enable those 

homeowners to sell their properties to purchasers freely, without those purchasers being 

required to enter into new deeds of covenant.  It would have the effect of slowly 

diminishing the Company’s revenues, which could cause the Company to go into 

liquidation but this is obviously a very long term strategy. 

 

38. However, those homeowners who were able to remove the restriction and could sell to 

third parties without them entering into a new deed of covenant would still be in breach 

of their existing deeds of covenant because clause 3c of the deed of covenant stipulates 

that the homeowner shall procure that any transferee or long leaseholder enters into a 

deed of covenant in like form.  A failure to comply with this obligation (even in the absence 

of a restriction on title) could lead to the homeowner being exposed to a damages claim 

in favour of the Company for any loss it would suffer as a result (which is likely to be the 

lost future income). 

 

39. Finally, I note there is reference in my instructions to the section 106 agreement that was 

entered into by the original developer and the Council on 4 July 2006.  However, I cannot 

see how any failure by the Council to comply with the provisions of this agreement can 

give rise to any right in favour of the Association or any individual homeowner either to 

disapply the deed of covenant or to enforce the section 106 agreement against the 

Council. 
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Conclusion 

 

40. I am sorry not to have more positive advice.  In my view, there is nothing inherently wrong 

with the deed of covenant.  The sums required to be paid are modest.  There is clarity as 

to the services to be provided.  If the Company fails to provide those services, the 

homeowners (either individually or collectively) can take action.  If the deed of covenant 

were somehow ended, the public open space would still need to be maintained but it is 

unclear how and on what basis.  Any successful attempt to replace the Company or 

terminate the deed of covenant will almost certainly require the Company’s co-operation 

and agreement. 

 

 

I am happy to discuss this matter further with those instructing me. 

 

 

David Nicholls 

Landmark Chambers 

Fleet Street, London EC4 

 

21 December 2016 


